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Introduction 
Right on the cusp of the Lunar New Year (28 January 2022) – the SFC and the HKMA have jointly issued a set of 
updated guidelines (“Guidelines”) for SFC regulated entities (“Intermediaries”) engaging in Virtual Asset (“VA”)-
related activities in Hong Kong. This comes as a significant addition to the set of guidelines the SFC promulgated 
back in November of 2018, and also materially tightens the scope for conducting VA-related activities in Hong 
Kong. Here are some key takeaways from the Guidelines, and also our thoughts on what these mean for the VA 
industry and its players in Hong Kong.   

I. Distribution activities  
• VA products are likely to be "complex products" under the SFO and distribution of these products by 

Intermediaries will need to comply with the SFC's guidelines, including: (a) ensuring suitability; (b) providing 
specific risk-related disclosures; and (c) conducting proper due diligence on the product (including 
understanding their risks and features), the investor target and the regulatory status, regardless of whether 
there has been a solicitation or recommendation. 

• Overseas VA non-derivative ETFs (e.g., Greyscale Trust) or other ETFs that invest directly in VAs are likely 
to be complex products and should only be offered to "professional investors" (“PIs”), subject to suitability 
requirements. The exception is for a limited number of overseas VA-related derivative products traded on 
exchanges specified by the SFC to be acceptable, and which have been approved for retail distribution by 
their relevant home regulators. For those products, they may be distributed without need for complying with 
suitability requirements (if there is no solicitation or recommendation), but the Intermediaries must still 
conduct a "VA Knowledge Test" (see below). 

Requirements in addition to Suitability 

• An Intermediary distributing VA products that are complex products to Individual PIs (that is, other than to 
Institutional or qualified Corporate PIs) must also ensure that the clients have sufficient knowledge about VA 
investments, and if the client does not, the Intermediary can only proceed if it is in the client's best interests 
and the Intermediary has provided relevant training to the client. (This is the "VA Knowledge Test"). 

Other requirements for distribution activities 

• Intermediaries must ensure their clients have sufficient net worth to be able to assume the risks and bear the 
potential losses of trading VA products. 

• Where VA products are offered on an online platform, appropriate access rights and controls must be in 
place to ensure compliance with selling restrictions.
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• The Guidelines also reiterate that Part IV of the SFO continue to apply (this prohibits any distribution to retail investors of 
certain products without SFC approval unless they are only distributed to PIs). Query how relevant this would be, however, to 
VA products that are not "securities" as defined under the SFO. 

• Where the VA product is a derivative product, there are additional compliance requirements that must be followed under 
paragraphs 5.1A and 5.3 of the Code of Conduct. 

• Finally, if an Intermediary is providing financial accommodation in relation to VA products, it must ensure that the Client has the 
financial capacity to meet obligations arising from leveraged or margin trading in such VA products. 

II. Engaging in VA dealing services 
• "Dealing" in VA can only be undertaken by an Intermediary that has a Type 1 licence. (The Guidelines do say that dealing in 

VA that are not "securities" falls outside the jurisdiction of the SFC, which would imply that non-Intermediaries can still deal in 
VA so long as those are not "securities"). 

• It would also appear that Type 9 managers cannot deal in VA under the incidental exemption for Type 1 dealing activity (and 
this would include a Type 9 manager with the full VA uplift) (a Type 9 manager exercising an incidental Type 1 function is not 
"licensed or registered" for Type 1 activity, but is instead regarded as not carrying out Type 1 dealing when performing that act 
solely for the purpose of its Type 9 activity). What also seems clear is that for existing Type 9 managers who want to manage a 
portfolio of VA under the 10% AUM threshold, they would now need to trade through a Type 1 Intermediary that is compliant 
with the VA dealing terms and conditions set out at Appendix 6 to the Guidelines (Appendix 6 T&Cs). 

• Intermediaries must only allow trading on, and establish omnibus accounts with, SFC-licensed VA trading platforms for the 
purpose of providing VA dealing services (currently, such platforms must have a Type 1 licence, and in HK, there is only one). 

• VA dealing services should only be provided to PIs. 

• VA dealing services can only be provided to existing clients to whom the Intermediary is providing Type 1 dealing services. 

• Type 1 Intermediaries providing VA dealing services must comply with the Appendix 6 T&Cs, which impose comprehensive 
requirements in relation to financial soundness (the Intermediary must maintain excess liquid capital equal to 12 months of its 
actual operating expenses calculated on a rolling basis); operations (they must establish omnibus accounts for clients 
designated as trust or client accounts on SFC-licensed VA platforms); prevention of market manipulation; dealing with clients 
(there must be a client agreement with specific disclaimers and disclosures in place); custody (VA must be held on trust in 
segregated accounts on SFC-licensed platforms); client moneys (must be held in segregated bank accounts); record keeping; 
audit; AML and counter financing of terrorism; conflicts of interest; and ongoing reporting obligations (to the SFC or HKMA). 

• Clients can only withdraw or deposit fiat currencies from their accounts held by the intermediaries (no VAs). 

• Intermediaries looking to act as introducing agents to SFC-licensed platforms should only introduce PIs, and cannot relay 
orders or hold client assets (whether VAs or fiat currencies). 

Managed Account Services 

• Registered institutions (banks that conduct securities businesses) that are managing discretionary accounts and that want to 
invest more than 10% of the portfolio in VA must inform the SFC and HKMA and comply with the VA uplift T&Cs. 

• For Type 1 Intermediaries carrying out discretionary account management (Type 9 activity as an incident to their Type 1 
activity), they should not invest more than 10% of the portfolio in VA. 

III. VA advisory services 
• Only Intermediaries that have Type 1 (dealing in securities) or Type 4 (advising on securities) licences can carry out VA 

advisory services. For the same reasons as set out above, it would appear that Type 9 managers (even those with a full VA 
uplift) will not be able to carry out advisory services as an incident to their Type 9 activities. 

• The Appendix 6 T&Cs are also relevant to Intermediaries seeking to carry out VA Advisory activity (VA Advisory T&Cs) which 
includes (a) limiting their ability to provide these services to PIs; (b) ensuring suitability of the advice to clients; (c) ensuring that 
clients undertake the VA Knowledge Test. 

• Intermediaries should only provide these services to existing Type 1 or Type 4 clients. 
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IV. Practical considerations 
The Guidelines provide a 6-month transition period for Intermediaries that are already engaging in VA dealing or VA advisory 
activity to revise their systems and controls to comply with the above requirements. For those Type 1 or Type 4 Intermediaries 
wishing to engage in VA dealing or VA advisory activities, the Guidelines say that they must notify the SFC (or HKMA) before doing 
so. While there is no specific consent requirement, it would appear that, in practice, this would work like any licence uplift 
application – and the SFC would want to see compliance with the relevant T&Cs before the licensee is allowed to engage in the VA 
related activity. 

Type 9 managers who are considering applying for a full VA uplift will now also have to consider getting Type 1 and Type 4 licences 
in order to provide the full range of dealing and advisory services for VA, although it is hoped that at some point, the SFC may allow 
them to do so, especially if they are also willing to have the Appendix 6 T&Cs imposed on their licences. To be clear, we do not 
think the requirement that VA dealing services be carried out only by Type 1 Intermediaries extends to a Type 9 manager marketing 
the interests in a fund which it manages – which it should be able to continue doing (since the SFC's focus seems to be on the 
trading aspect of VA dealing). For such distribution activity, nevertheless, the Type 9 manager would still need to comply with the 
Guidelines in relation to VA distribution (that is, treat the Fund as a complex product, perform suitability and the VA Knowledge 
Test, etc). 

The Guidelines are certainly comprehensive, and effectively "close the loop" on the spectrum of activities that take place in relation 
to VA (we now have regulation covering management, advisory, dealing (and marketing/distribution) of VA-related products). The 
standards for systems and controls contemplated by the Guidelines also raise the bar significantly for the industry as a whole, in 
line with those that currently govern the traditional financial sector. 

At the same time, there is no doubt that these restrictions are onerous. For example, restricting the provision of these services to 
PIs only, imposing the VA Knowledge Test (in addition to suitability and due diligence requirements), and imposing the Appendix 6 
T&Cs, would make compliance quite difficult for a large number of Intermediaries looking to enter the VA space (or new participants 
looking to become regulated). 

The consequential restrictions around custody, subscriptions/redemptions in specie, AML/KYC processes and requiring that 
Intermediaries only deal with/through SFC licensed platforms (of which there is currently only one in Hong Kong), would also mean 
that a large spectrum of coins/tokens and strategies (for example, DeFi, yield farming, staking, and other on chain activities) are 
effectively curtailed. 

For the VA players who are currently considering getting licensed (whether for dealing, advisory work or management), these 
Guidelines may force them to restrict their activities solely to non-security VA (which remain outside the jurisdiction of the SFC). But 
with the VASP licensing regime looming on the horizon – even that remaining lacuna is looking increasingly tenuous. Things are 
certainly going to get interesting for all players in the VA industry in the Year of the Tiger! 
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