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In brief 

In the recently published Board of Review Case D14/201, the Board held that the trading profits derived by a 

Hong Kong company (the taxpayer) were chargeable to Hong Kong profits tax despite only limited activities 

performed by the taxpayer in Hong Kong. In this case, whilst both the purchase and sale contracts of the 

taxpayer were negotiated, concluded and executed outside Hong Kong, the Board focused on the activities 

carried out by the taxpayer in Hong Kong as well as the purpose of the taxpayer’s establishment in Hong Kong 

in determining whether the taxpayer was carrying on a trade or business in Hong Kong, and if so, whether the 

profits of that trade or business also arose in or were derived from Hong Kong. 

 

The Board’s decision in this case is in line with its earlier decision in D25/142. In light of this, it is not 

unreasonable to expect the Inland Revenue Department (IRD) to take an even more stringent approach in 

examining taxpayers’ offshore claims going forward and put more focus on the taxpayers’ role and functions in 

Hong Kong. 

 

In detail 

Background of the case 
 

Below is a summary of the key facts of the case: 

 

• The taxpayer was incorporated in Hong Kong. It was a wholly owned subsidiary of an overseas holding 

company which also owned four other subsidiaries (the Group). 

 

• The taxpayer’s mode of operations involved (1) the purchase of goods from two suppliers, namely 

Company M and Company Q, both incorporated in Hong Kong with manufacturing operations in China, 

and (2) the sale of the same to its sole customer, namely Company G, an overseas fellow subsidiary. 

 

• Both the master purchase agreement (MPA) with Company M and the master sales agreement (MSA) with 

Company G were negotiated, concluded and executed outside Hong Kong. 

 

• The purchase prices for the goods were determined through negotiations outside Hong Kong. Once the 

purchase transactions were agreed, the purchasing manager of Company G based outside Hong Kong 

would attend to the follow up work with the suppliers by email on behalf of the taxpayer outside Hong 

Kong. 
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• The goods were sold by the taxpayer to Company G at a mark-up of 35% which in turn would distribute the goods on a 

wholesale basis to customers in the European markets at a further mark-up of 40%. 

 

• The goods were shipped directly by Company M and Company Q from China to Company G in Europe without passing 

through Hong Kong. 

 

• All purchase orders and invoices bore the registered address of the taxpayer in Hong Kong, but no hard copies were ever 

sent. The transactions were exclusively conducted by email correspondence, and all emails from the purchasing manager of 

Company G acting on behalf of the taxpayer bore the registered address of the taxpayer in Hong Kong. 

 

• The taxpayer did not maintain any office (other than a registered address maintained by an accounting firm) or hire any 

employee in Hong Kong. All office work was performed outside Hong Kong by two staff members of entities connected with 

the Group (including the purchasing manager of Company G) who had never travelled to Hong Kong. 

 

• The taxpayer maintained a bank account in Hong Kong for payment of purchases and receipt of sales revenues. 

 

• Prior to the taxpayer’s establishment, Company G purchased the goods directly from Company M and Company Q. The 

reason for the above contractual architecture involving the taxpayer’s interposition between Company G and the suppliers 

was for fiscal efficiency, as counselled by the tax advisors of the Group. 

 

• The transaction flow and contractual relationship before and after the taxpayer’s establishment are depicted below. 

 

 
 

• The taxpayer claimed that it did not carry on a trade or business in Hong Kong, and its profits were not sourced in Hong 

Kong. 

 

The Board’s decision 
 

The Board dismissed the taxpayer’s appeal and held that the profits were chargeable to Hong Kong profits tax. Below is a 

summary of the Board’s analyses in its decision: 
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Issue 1 – Whether the taxpayer carried on a trade or business in Hong Kong 
 

The Board held that the taxpayer carried on a trading business in Hong Kong on the following grounds: 

 

• The taxpayer maintained a bank account in Hong Kong through which all purchases of supplies were paid and all revenues 

from sales were collected. 

 

• Both Company M and Company Q are Hong Kong companies which must prima facie have managed the shipments from 

Hong Kong. Unless there is evidence to the contrary, they are Hong Kong suppliers. 

 

• Pursuant to the terms of the MSA, the taxpayer’s principal office is its registered office in Hong Kong. It was reasonable to 

infer that the parties intended Hong Kong to be the principal place of business, where the acceptance of the orders was 

supposed to take place. 

 

Issue 2 – Whether the taxpayer’s profits of that trade or business also arose in or were derived from Hong Kong  

 

The Board held that the taxpayer’s profits were sourced in Hong Kong based on the following reasons: 

 

• The active operation of its bank account in Hong Kong by the taxpayer to buy merchandise from suppliers and to receive 

revenues from its buyer as earnings amounted to an essential part of the taxpayer’s chain of business activities in Hong 

Kong. Such banking transactions were not only proximate to the taxpayer’s profits but causative of earnings. Whether the 

taxpayer operated its bank account physically in Hong Kong or electronically via internet banking outside Hong Kong is not 

relevant. 

 

• The taxpayer’s legal title to the merchandise on-sold to Company G most certainly amounted to valuable assets which it 

held in Hong Kong. 

 

• The taxpayer’s interposition between Company G and the suppliers amounted to an identifiable profit-generating activity 

imputable to the taxpayer’s earning of its 35% mark-up from its sales to Company G. As admitted by the taxpayer, one of 

the reasons for establishing this contractual architecture was to achieve fiscal advantages for Company G by way of an 

escape from taxation in its country of operations. The Board was of the view that such fiscal advantages could not be gained 

without any Hong Kong fiscal consequence. 

 

The takeaway 

In this case, the Board held that the trading profits in dispute were derived from a business carried on in Hong Kong with a Hong 

Kong source, despite the fact that both the contract of purchase and contract of sale were negotiated and concluded outside 

Hong Kong, and limited activities (e.g. the maintenance of a bank account and a registered address) were performed by the 

taxpayer in Hong Kong. These limited activities might often be argued as antecedent or incidental to the generation of profits, 

but the Board concluded that they were crucial in the taxpayer’s generation of its trading profits in this case. 

 

Instead of taking a traditional approach focusing on the place where the contracts of purchase and sale were effected in 

determining the source of trading profits, the Board focused on the activities performed by the taxpayer in Hong Kong as well as 

the purpose of the taxpayer’s establishment in Hong Kong. In particular, the Board held that the taxpayer’s interposition to 

achieve fiscal advantages for Company G represented an identifiable profit-generating activity in Hong Kong. It is also 

interesting to note that the location of the suppliers was considered by the Board as one of the factors to determine whether the 

taxpayer was carrying on a business in Hong Kong. 

 

The fact pattern of this case is similar to that in another Board of Review case D25/143. Whilst the taxpayers in both cases only 

performed limited activities in Hong Kong such as maintaining a bank account and a registered address in Hong Kong, the 

Board placed certain degree of emphasis on the purpose of the taxpayers’ establishment in Hong Kong in determining the 

source of trading profits.  



News Flash 

Hong Kong Tax 

 
 

4 PwC 

 

In light of the decision of the above two cases, it is not unreasonable to expect the IRD to take a more stringent approach in 

examining offshore claims on trading profits. Taxpayers should be prepared for possible detailed questions raised by the IRD, 

including (1) the business operations of and activities performed by the taxpayers in and outside Hong Kong; (2) the purpose of 

setting up in Hong Kong; (3) the role and functions of the taxpayers in Hong Kong; and (4) whether the profits in question are 

subject to tax in other overseas jurisdictions. 

 

The above decision is subject to any appeal that might have been lodged by the taxpayer to the Court of First Instance.  

 

Endnotes 

1. The Board’s decision in the case D14/20 can be accessed via this link: 

https://www.info.gov.hk/bor/en/decisions/docs/D1420.pdf 

 

2. The Board’s decision in the case D25/14 can be accessed via this link: 

https://www.info.gov.hk/bor/tc/decisions/docs/D2514.pdf 

 

3. For details of our analysis in the case D25/14, please refer to our Hong Kong Tax News Flash previously issued, which can be accessed 

via this link: 

https://www.pwchk.com/en/hk-tax-news/2022q2/hongkongtax-news-apr2022-4-appendix.pdf 
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In the context of this News Flash, China, Mainland China or the PRC refers to the People’s Republic of China but excludes Hong Kong Special 
Administrative Region, Macao Special Administrative Region and Taiwan Region. 

The information contained in this publication is for general guidance on matters of interest only and is not meant to be comprehensive. The application 
and impact of laws can vary widely based on the specific facts involved. Before taking any action, please ensure that you obtain advice specific to your 
circumstances from your usual PwC’s client service team or your other tax advisers. The materials contained in this publication were assembled on  
12 April 2022 and were based on the law enforceable and information available at that time. 

This News Flash is issued by PwC’s National Tax Policy Services in Mainland China and Hong Kong, which comprises a team of experienced 
professionals dedicated to monitoring, studying and analysing the existing and evolving policies in taxation and other business regulations in Mainland 
China, Hong Kong, Singapore and Taiwan. They support PwC’s partners and staff in their provision of quality professional services to businesses and 
maintain thought-leadership by sharing knowledge with the relevant tax and other regulatory authorities, academies, business communities, 
professionals and other interested parties. 

For more information, please contact: 

Long Ma 
+86 (10) 6533 3103 

long.ma@cn.pwc.com 

Gwenda Ho 
+852 2289 3857 

gwenda.kw.ho@hk.pwc.com 

 

Please visit PwC’s websites at http://www.pwccn.com (China Home) or http://www.pwchk.com (Hong Kong Home) for practical insights and professional solutions 

to current and emerging business issues. 
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