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In 2019, the SFC consulted the industry on the introduction of a new

regulated activity, Type 13 regulated activity (RA), for regulating

depositaries of SFC-authorised collective investment schemes. This

new regime will further enhance the regulation of public funds in Hong

Kong in relation to the safeguarding of scheme assets and overseeing

scheme operations by the relevant depositories, which is in line with the

requirements in other leading international markets.

To implement the regime, the SFC issued a consultation paper to the

public in late February 2022 on proposed amendments to subsidiary

legislation and the SFC codes and guidelines, details of which are

discussed in this edition.

Additionally, in light of the recent operational disruptions among

licensed corporations (LCs) due to stress events (e.g. financial distress

faced by LCs or their controlling shareholders and the sudden

unavailability of key staff), the SFC expressed concerns over LCs’

capability, in particular those small and medium-size LCs, in providing

continuous services to clients. In this respect, the SFC issued a circular

on 4 March 2022 that sets out its regulatory approach and expected

standards to mitigate the risks and impact of an abrupt discontinuation

of business. In these edition, we have discussed these requirements,

which includes, amongst others, (1) information about all controllers and

the shareholding structure of an LC, (2) maintenance of a sufficient

number of responsible officers (ROs), and (3) maintenance of adequate

financial resources.

There are also other regulatory updates from the HKMA, SFC and IA in

this period, which are highlighted in this edition.

We hope you find our summary of these regulatory updates useful. We

look forward to your feedback.
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On 22 February, the SFC released consultation
conclusions (Consultation Conclusions) regarding a
proposed Type 13 regulated activity (RA 13) licence for
Depositaries (i.e. trustees and custodians) of SFC-
authorised Collective Investment Schemes (CIS).

Background

The RA 13 regime was first proposed in the
consultation paper (Consultation Paper) published in
September 2019 under which depositories of a
relevant SFC-authorised CIS would be regulated.

In the Consultation Paper, the SFC proposed the
addition of Schedule 11 to the Code of Conduct for
Persons Licensed by or Registered with the Securities
and Futures Commission (Schedule 11) which set out
requirements in relation to an RA 13 depositary.

Against the above background, the Consultation
Conclusions addressed the following:

Proposed scope

• The SFC emphasised that the proposed scope of
RA 13 is intended to capture only the top-level
trustees or custodians (i.e. the entity at the top of
the custody chain). A Hong Kong depositary’s
delegates (i.e., the sub-custodians), regardless of
whether these delegates operate within or outside
Hong Kong, are currently out of scope.

• The SFC maintained its view that only trustees of
pure mandatory provident fund (MPF) products
should be out of scope of the proposed RA 13
regime. The carve-outs will not include approved
pooled investment funds offering both directly to
retail investors and to MPF schemes (Retail APIFs)
and pooled retirement funds (PRFs) as they are not
already regulated by the MPF Authority (unlike pure
MPF products).

Licensing and conduct requirements

• Regarding the licensing framework, the SFC
revised the approach to define RA 13 by reference
to the activity (instead of a role) of “providing
depositary services for a relevant CIS” with core
functions in (a) custody and safekeeping of scheme
property and (b) oversight of the operation of the
relevant CIS to ensure that it is operated in
accordance with its constitutive documents.

• Staff of the depository with approval powers on
instructions or transactions for custody-related
purposes or who assume oversight duties in
relation to custody and safekeeping of scheme
property and scheme operations, should be
licensed or registered for RA 13.

• For existing staff of these depositaries, a
“grandfathering” arrangement was proposed such
that the current practitioners could be brought within
the RA 13 regime upon their completion of the
relevant training courses (in lieu of passing local
regulatory examinations).

Conduct and internal control requirements

• The respondents suggested changes to certain
requirements under Schedule 11 on the basis that
they should be oversight obligations of a
management company instead of a depository. The
SFC responded and emphasised that the core
function of a depository should be independent
oversight (distinct from that of the management
company) of the relevant CIS to ensure that it is
operated in accordance with the constitutive
documents, and such that checks and balances can
be implemented. Various paragraphs in Schedule
11 have been accordingly amended to provide
clarity on the SFC’s expectation in areas such as
custody and safekeeping regarding CIS property,

delegation, relevant operators, cash flow
monitoring, and investment monitoring.

• The SFC agreed with the respondents that there
were differences in the terms, structures, and
operations between Real Estate Investment Trusts
(REITs) and other types of CIS. However the SFC
considered that most requirements under Schedule
11 would still be applicable to REITs. Certain
Schedule 11 requirements, including the
requirements relating to mark-to-market collateral
requirement and pricing errors, have been revised
to address the differences in particular to take into
account differences in REITs’ structure and
operation.

Implementation and Further Consultation

The SFC confirmed that the transitional period for the
proposed RA13 regime would be 18 months, but it will
extend the application submission deadline to 4
months (initially 2 months) from the gazettal date of the
notice published by the Financial Secretary to amend
Schedule 5 to the Securities and Futures Ordinance.

For the launch of the RA 13 regime, the SFC sought 

further comments from the public and the industry in 

Part II of the Consultation Conclusions on the 

proposed amendments to subsidiary legislation and 

SFC codes and guidelines.  Comments can be 

submitted by 30 April 2022. We expect to see further 

developments in the coming months regarding the 

introduction of the RA 13 regime.

Additional Reading

SFC announcements on the consultation conclusions

Consultation Conclusions

Consultation Paper
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On 4 March, the SFC issued a circular (Circular) to 

licensed corporations (LCs) regarding measures to 

deal with disruptions caused by financial distress and 
insufficient responsible officers (ROs) (Stress Events).

In light of the recent operational disruptions among 

LCs due to events such as the pandemic (and 

staff/officers relocating out of Hong Kong), the SFC 

expressed concerns in relation to the capability of LCs 

to provide continuous services to their clients (in 
particular, small and medium-sized LCs). 

The Circular addressed the following:

LC’s Controller and shareholding structure 
Information

• An LC or a potential corporate licence applicant 

(Applicant) is currently required to provide 

information regarding its shareholding structures, its 

subsequent changes (if any) and basic information 

in relation to “any person in accordance with whose 

directions or instructions it is, or its directors are, 

accustomed or obliged to act” (Controller) under the 

Securities and Futures (Licensing and Registration) 

(Information) Rules. On the occurrence of a Stress 

Event, the SFC would communicate with the 

Controller and an LC’s senior management in 

relation to contingencies arising under such Stress 

Events (and their management). Applicants might 

also be required to provide additional information or 

documents (i.e. the licensing forms) in anticipation 
of such contingent situations.

Responsible Officers

• It is currently required under section 125(1)(b) of 

the Securities and Futures Ordinance that an LC 

must at all times have at least 2 ROs (at least one 

of them must be an executive director (ED)) in 

relation to each of its regulated activities. The LC 

and the Applicant are now expected to incorporate 

into their business continuity and exit plans  

Provisions for a scenario where such requirements 

cannot be met, and the impact of such an 
occurrence. 

• Additional measures are required from an LC or an 

Applicant to mitigate the risk that the LC might fall 

short of the required number(s) of ROs and ED, 

including, for example, appointing additional ROs 

and EDs if resources permit, identifying potential 

RO and ED candidates within the group who could 

fill such role(s) if required within a short period of 

time, and reviewing notice periods in the 

employment contracts of existing ROs. A reserve 

director and additional directors should also be 

appointed if the LC or the Applicant is wholly owned 
by its sole director. 

Financial resources 

• An approved and endorsed funding plan will be 

required from an Applicant or an LC if the 

Applicant’s excess liquid capital (ELC) cannot meet 

its 6-month major operating expenses projection or 

when an LC’s financial position continues to 

deteriorate. Details of a funding plan should include 

the amount and form of the additional funds, the 

identification of the sponsoring parties, a 12-month 

projection on the ELC level, and income and 

expenses after the intended additional funds are 
provided, etc. 

• The SFC might further require an LC to provide an 

exit plan and confirmation or undertakings 

regarding cessation of new client acceptance and 

risk notification to clients from the LC, its 

management, substantial shareholders (SSHs) and 

Controllers, depending on the situation. The exit 

plan should include details such as key milestones, 

timelines, designated personnel for executing the 

exit plan, and the latest positions of the client 

interests connected with the LC. The LC should 

also inform or update the SFC regarding any 
changes to the exit plan. 

• If a paying party (i.e. the LC’s SSHs or its group 

company) is involved in supporting the LC’s 

operating expenses, the LC, the paying party and 

its SSHs have to undertake to the SFC that the 

financial information of the paying party and the 

SHHs will be provided upon request and notification 

will be submitted if the paying party can no longer 

bear the operating expenses of the LC. A detailed 

business continuity plan and exit plan might further 

be required from the LC. Written undertakings on 

financial soundness and intention to continuously 

support the LC’s operation might also be required 

from such other persons (i.e. the paying party and 
the SSHs) in a new licence application. 

The senior management of an LC assumes overall 

responsibility for the contingency plans (including 

funding and exit plans) being executed in an orderly 

fashion. Failure to meet these expectations may call 

into question the fitness and properness of the senior 

management - which in turn could affect their future 
management of other LCs. 

Additional Reading

Measures to deal with disruptions caused by financial 

distress and insufficient responsible officers
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HKMA Circular on Extension of the Pre-approved Principal Payment

Holiday Scheme

On 23 February, the HKMA together with the Banking Sector SME

Lending Coordination Mechanism announced that the Pre-approved

Principal Payment Holiday Scheme will be extended for another six

months to the end of October 2022.

Eligible corporate customers who participate in principal repayment

holiday can have principal repayments on loans falling due between May

and October 2022 deferred by six months except for repayments of trade

loans, which will be deferred by 90 days. For trade facilities which are

self-liquidating in nature, banks may require the loan to be settled when

the customer has received the underlying payment. Corporate customers

in need of principal repayment deferment may contact their banks. For

loans which have been extended for 540 days or more successively

since first drawdown (or trade loans which have been extended for 270

days or more successively since first drawdown), banks have the

flexibility to offer different forms of suitable credit relief to help the

customers ride out the current difficulties, subject to prudent risk

management principles.

Corporate customers currently participating in the Scheme may, at any

time, opt to start to resume partial repayment of the original principal

repayment amount on a voluntary basis.

HKMA Circular on Asset and Wealth Management Activities Survey

2021 Conducted by the SFC

On 25 February, the HKMA issued a circular to invite registered

institutions to participate in the Asset and Wealth Management Activities

Survey conducted by the SFC for the year ended 31 December 2021.

The purpose of the AWMAS is to collect information about asset and

wealth management activities in Hong Kong for regulatory and market

facilitation purposes and to develop a better understanding of the state of

the asset and wealth management industry in Hong Kong.

HKMA & SFC Joint Circular on Concurrent Thematic Review of the

Distribution of Non-exchange Traded Investment Products

On 1 March, the HKMA and the SFC jointly issued a circular to announce

the commencement of a concurrent thematic review of the distribution of

non-exchange traded investment products by intermediaries. The

concurrent thematic review will cover selected intermediaries’ policies,

procedures, systems and controls, as well as management oversight of

the distribution of popular products such as equity-linked structured

products (including equity accumulators and decumulators) and

corporate bonds, as noted from the joint survey. The review’s objectives

are to assess intermediaries’ compliance with the suitability requirement

under the Code of Conduct, including their practices for performing

product due diligence, conducting suitability assessments and providing

information to clients.

Publication of Latest Edition of Conduct In Focus Encourages Best

Practice Principles for Insurers to Handle Complaints

On 2 March, the IA published its latest issue of Conduct In Focus

presenting statistics on complaints received by the IA in the full year of

2021. Major highlights in the publication include:

• The IA highlights how the manner in which insurers handle customer

complaints is an important conduct issue and provides an indication of

the extent to which the principle of “treating customers fairly” is an

embedded part of their business culture and ethics. The IA highlights

some best practice principles which should serve as the foundation for

an insurer’s complaints handling procedures, and which the IA would

expect to see during the course of its supervision.

• The IA introduces the importance of insurance intermediaries advising

their customers to disclose medical conditions when buying insurance

policies to avoid any uncertainties at claim stage.

• The IA warns the public about an MPF-related scam and introduced

tips on how to avoid falling victim to these type of frauds.

IA Circular on Further Facilitative Measures under the COVID-19

Pandemic

On 4 March, the IA issued a circular to introduce further facilitative

measures to ensure potential policy holders’ needs are met while

minimizing the risk of infection during the selling process of long term

insurance policies.

These measures relate to (1) extension of Phase 2 of the Temporary

Facilitative Measures (TFM), (2) extension of the Virtual Onboarding

(VO) Sandbox to all long term insurance products, (3) distribution of in-

scope TFM products via VO Sandbox, and (4) fast track for VO Sandbox

applications.

HKMA, SFC and IA Circular on Statements issued by the Financial

Action Task Force

The HKMA, SFC and IA issued circulars on 11, 14 and 16 March

respectively to provide updates on the statements published by the

Financial Action Task Force (FATF) identifying jurisdictions that have

strategic deficiencies in their anti-money laundering and counter-

financing of terrorism (AML/CFT) and counter proliferation financing

regimes, and also the outcomes from the FATF Plenary meeting held

between 2 and 4 March 2022.

Other Regulatory Updates
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HKMA Circular on Extended Deadlines for Regulatory Submissions

and Other Exceptional Arrangements under Covid-19 Pandemic

On 7 March, the HKMA issued a circular to extend deadlines for

regulatory submissions and other exceptional arrangements under

Covid-19 pandemic. There cover various surveys, banking returns, self-

assessments, consultations, etc. which AIs are required to make

submissions to the HKMA within specified periods.

Incidentally, in respect of relevant individuals (including executive

officers) within the meaning of the BO who are originally required to pass

regulatory examinations or have undertaken to complete additional

Continuous Professional Training hours on or before 31 May 2022, the

HKMA allows the same extension of three calendar months as that

provided by the Securities and Futures Commission for licensed

individuals1. Application for time extension to the HKMA is not required.

SFC Circular on reviewing Business Continuity Plan of Licensed

Corporations

On 7 March 2022, the SFC issued a circular to remind all licensed

corporations to review and update their business continuity plan in view

of the government’s intention to implement a Compulsory Universal

Testing (“CUT”) scheme. Licensed corporations are reminded to assess

the impact of sudden disruptive events such as temporary staff shortages

or reduced service offerings by essential vendors and to maintain

appropriate measures for managing associated risks.

SFC Circular on extending the submission deadline of SFC-HKMA

Joint Product Survey 2021

In light of the latest COVID-19 situation, the SFC issued a circular on 11

March to extend the deadline to 19 April 2022 for submitting the survey

questionnaire of the SFC-HKMA survey of the sale of non-exchange

traded investment products.

IA Circular on Launch of Remote Invigilation Mode Examination of

the Insurance Intermediaries Qualifying Examination

On 15 March, the IA issued a circular to announce that the Remote

Invigilation Mode Examination (RIME) for the Insurance Intermediaries

Qualifying Examination (IIQE) offered by the Vocational Training Council

(as a back-up contingency will be launched on 31 March 2022.

RIME will enable candidates to take certain IIQE papers remotely on their

own computers, provided they have a stable internet connection, a

webcam, microphone and speaker, so that remote invigilation can take

place. RIME is only available, however, for the three basic IIQE papers,

namely (1) the Principles and Practice of Insurance paper, (2) the

General Insurance paper, and (3) the Long Term Insurance paper. The

duration and number of questions of a RIME paper are the same as

those for the original IIQE papers.

Other Regulatory Updates
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Glossary

AI Authorised Institutions ICO Initial Coin Offering

AML Anti-Money Laundering IFRS International Financial Reporting Standard 

BC Basel Committee IOSCO International Organization of Securities Commission

BCBS Basel Committee on Banking Supervision IR-1 Interest Rate Risk Management

CFT Counter-Financing of Terrorism IRR Interest Rate Risk

CG-1 Corporate Governance of Locally Incorporated Authorized Institutions IRRBB Interest Rate Risk in the Banking Book  

FATF Financial Action Task Force LC Licensed Corporation

FinTech Financial Technology LIBOR The London Inter-bank Offered Rate

FMCC Fund Manager Code of Conduct MAS Monetary Authority of Singapore

FI Financial Institutions MRF Mutual Recognition of Funds

FSB Financial Stability Board MoU Memorandum of Understanding

HKMA The Hong Kong Monetary Authority RO Responsible Officer

IA The Insurance Authority RE-1 Recovery Planning

IAF Internal Audit Function SFC The Securities and Futures Commission

IC-1 Risk Management Framework SFO Securities and Futures Ordinance

IC-2 Internal Audit Function SPM Supervisory Policy Manual
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